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For Immediate Release:

City of Martinsville self reports FOIA violation

MARTINSVILLE, Va. (Thursday, Sept. 2, 2010)—Martinsville administration and
Council members have concluded that the city violated the Virginia Freedom of Information

Act (FOLA) as a result of a conference call conducted Friday, July 30, 2010.

The conference call was scheduled and organized by a member of City Council, who notified
via email, on July 28, 2010, the other members of council, the City Manager and the
Martinsville Bulletin of the access number and code. No public announcements and postings
of the call were made, and no other media outlets were notified, although at the Danville
Register and Bee also had become aware of the conference. City staff was not asked to assist
in facilitating the call; and no inquiries to staff were made as to compliance with the FOIA.
As required by the Code of Virginia, each member of a public body is given a copy of the

FOIA and to familiarize themselves with its requirements.

As reported in the Martinsville Bulletin on Sunday. August 1, 2010, which is attached, the
purpose of the call was for Anthony Sanzillo, 2 financial consultant employed by Ohio
Citizens Action, to speak with Council members about the American Municipal Power
projects. No official minutes of the call were taken. The Code of Virginia requires minutes

to be taken in any meeting.
Participants in the call were: Mayor Kim Adkins, Vice Mayor Kimble Reynolds,
Councilman Danny Tumner, Councilman Gene Teague, Electric Department Director Dennis

Bowles, Anthony Sanzillo, and Executive Director of Ohio Citizens Action Sandy Buchanan,
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Larry Shapiro and Lisa Hamilton, Esq., both of the Rockefeller Family Fund, Mickey Powell
of the Martinsville Bulletin and a reporter from the Danville Register and Bee.

The Code of Virginia defines a meeting as any gathering of three or more members of the
public body, including meeting by telephonic means. The Code, however, expressly
prohibits local bodies from conducting a meeting by telephonic means. It does permit
individual members unable to personally attend an actual physical meeting to attend
electronically, and also allows electronic meetings during state of emergency. Neither such

situation applied to the conference call.

Mayor Adkins has agreed to compile the minutes of the call; and city officials apologize to

the public for the violation.

Attachments:
1. Minutes of the call
2. Copy of Martinsville Bulletin article covering the call



City of Martinsville
Conference Call Conference
July 30, 2010

MINUTES

PRESENT ON CALL: Mayor Kim Adkins, Vice Mayor Kimble Reynolds, Councilman
Danny Turner, Councilman Gene Teague, Electric Department Director Dennis Bowles,
Financial Consultant Anthony Sanzillo; Ohio Citizens Action Executive Director Sandy
Buchanan, Rockefeller Family Fund attorneys Larry Shapiro and Lisa Hamilton;
Martinsville Bulletin reporter Mickey Powell and a Danville Register & Bee reporter

PRESIDING: Anthony Sanzillo

The conference call commenced at 11:30 a.m.

The purpose of the meeting was to develop questions to ask American Municipal Power
(AMP) on the city’s participation in power plant projects, specifically the project at

Prairie State. Mr. Sanzillo discussed the attached questions in detail.

This conference call was in preparation for an upcoming City Council Meeting on August
24, 2010, where AMP officials would be in attendance to address Council.

With no other business, the conference call ended around 12:30 p.m.



QUESTIONS FOR LOCAL GOVERNMENTS

BASIC QUESTIONS

1.

(O8]

What will be the postage stamp charge to communities for electricity from the
Prairie State Plant?

How does this compare to what we were originally told when we signed on to the
deal?

How does this compare to the price of electricity we could buy off the market?
How does this compare to the price of electricity promised to other communities
or Electric Authorities?

PRICE'

1.

o

In October 2006 Prairie State Generating Company (PSGC) signed a contract
with Bechtel, a Target Price Engineering, Procurement and Construction
Agreement (TPEPC Contract) for $2.9 billion. In September 2009, PSEC
disclosed in bond documents the price had risen on this contract to $3.3 billion.
When we read in the papers that the total cost of the project is now $4 billion,
does that mean that this TPEPC contract is $4 billion? What is the current bottom
line, fixed price of this agreement?

Are there project costs related to the construction of the mine, transmission
upgrades, development and owners costs, land, sales, property taxes, fees and
contingency allowances that are not part of the TPEPC contract? What are these
costs ? Are they capped by any agreements? If they go up, who pays?

. Are there financing costs that AMP faces by reason of going into the bond

markets — AMP’s administrative costs, plant operating costs, contingency costs,
interest during construction, debt service reserves, debt issuance expenses and
other financing expenses that are not included in the $4 billion? How much are
these expenses? Are these costs capped? What is the full cost of AMP’s
participation in this project — the Bechtel contract, plus all other expenses?

In September 2009, the 2013 price of electricity for AMP according to RW Beck,
AMP’s engineering consultant, appeared to be $53 MW. Can you provide forus a
history of the price of electricity that AMP has said it will be charging project
participants since they signed on to this project, including the most recent round?

Does this price of electricity include all of the above expenses?

I Al references made to bond documents refer to: American Municipal Power, Inc., Praire State Energy
Campus Project Revenue Bonds $469 580,000, October 1, 2009, RW Beck Consulting Engineer’s Report,
pps. 149-192. (which one?)



How much will the Postage Stamp price of electricity be for electricity from
Prairie State according to the most recent estimates, and on what dates can we
expect those dates to be charged?

Is the $63 MW figure cited in the recent Chicago Tribune article an accurate
presentation of how much the cost of electricity will be to communities that
participate with AMP Ohio in the Prairie State Plant?

During the first full year of operation, which from a financial perspective appears
to be 2013, what does AMP Ohio estimate it will be charging participants for
power from its hydroelectric plants, other generation sources, purchase power
agreements and any other “replacement power” agreements?

Between now and the date that the plant becomes commercially operational who
bears the risk for increased costs if the following changes that have been
identified in public documents occur:

a. Additional costs are incurred for costs related to construction of the plant?
Under what, if any, conditions are the Participants liable for new costs
beyond those now identified in newly si gned “fixed cost” contract?

b. Bond documents discuss a dispute with federal mine safety oversight
inspectors that could require additional capital outlays and limit long term
coal recoverability. Who is responsible for any additional capital costs?
Who pays if PSEC needs to buy a new mine?

c. There are discussions in bond documents about the short term life span of
Peabody’s ashfill. Will decisions about ash disposal have an impact on
final construction costs? Are currently pending combustion waste disposal
regulations altering any development assumptions of the project sponsor?

d. There are a host of Clean Air Act regulatory changes under consideration.
Bond documents state that the PS coal plant complies with all Clean Air
Act laws. Are there financial reserves set aside or other plans to address
any investments required for Clean Air Act up grades within the first five
years?

e. While unlikely, what happens if Congress or the EPA enacts a new set of
carbon rules and additional costs are imposed on the operations. One
estimate in the bond documents stated the costs could go higher by $11
MW?

SOME LARGER QUESTIONS

1.

According to Bond documents Peabody Energy, which is a mining company, has
multiple involvements in the plant. It is also a partner in the PSEC family. What is
Peabody’s current ownership interest in the PSC plant?

What was Peabody's ownership interest at the time that the deal was signed?

How does this change if any impact the price of electricity?



a. Peabody Energy is, or was, the lead developer of the project and PSGC is
or was a wholly owned subsidiary of Peabody Energy.

b. After a reorganization of PSEC (at what date), Peabody still owns
considerable interest [in what] in the form of Marigold Energy. In order
for AMP to perfect its interest it needed to enter into several agreements
with Marigold and Peabody Energy. Those relationships have never been
fully disclosed.

c. PSEC owners purchased the mine that will serve the power plant from
Peabody Energy. Although the site was originally to serve the plant for 30
years, it appears upon further evaluation by regulators that economically
recoverable reserves may not be sufficient. Adjacent sites, also owned by
Peabody Energy, are available to PSEC for the project. If the anticipated
economically recoverable reserves at the mine or no longer as easily
available, will AMP have comparably priced options? If not will these
costs become the responsibility of rate payers?

d. Peabody is under contract for technical services for Mine construction and
management for construction of the mine.

e. The combustion waste disposal site selected to receive the ash from the
plant is owned by Peabody energy. There is a purchase option on the site
which has a 9/10 year useful life. What are the cost provisions for this
waste disposal site? Are these costs fixed? If not, will these costs be
passed onto ratepayers?

Are there other roles that Peabody Energy will play in this plant or mine for which the
company can be expected to receive remuneration during either the construction or
operation? (Management of the mine?) Has the board of PSEC conducted any kind of
review to ensure that these multiple roles do not pose conflicts and that good value is
being received at every turn?

4. Tt looks as if AMP will have to go back into the Bond markets to complete the
financing for Prairie State. If they do that will they still receive the rather large
subsidy for project financing that they received recently? Will the other projects?

5. In October 2009, AMP was apparently told by Bechtel that the costs of the Meigs
County plant were going up and AMP decided to cancel the plant. Again, AMP is
being told by Bechtel that the costs are going up. Why are we not just canceling
our participation in this plant?

6. The press statements all say that now is the time for a fixed cost contract because
prices have stabilized. Actually that is wrong. The time for a fixed cost contract is
during a time of price instability.
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Advisers give council questions for AMP
On power planl projects, cosls

Sunday. August 1, 2010
By MICKEY POWELL - Bulietn Staff Wriler

Martmsville City Cauncil needs (o ask American Municipal Power (AMP) slaff a lot of queslions aboul
the city’s partcipation in power plant projecls which have seen significanl cosl increases. consuliants
said Friday.

Those questions include how 1sing costs widl impacl the city and how cosls for electricity generated by
the projects will compare lo cost projechons for power boughi on the open market. said financial
adviser Thomas Sanzillo.

Also. lhe councd should ask queslions aboul lnancing, whelher new cosls have ansen since lhe Gily
agreed lo participate n ong of the projects and \f future prices the city pays for eleclricity will reflec any
new casls, he said.

The cily should Ireat discussions wilh AMP
possible toward lhe development of power
said.

as “a negoliating process” Lhal resulls i paying as little as
plani projects. especally any Ihal are discanuinued. Sanazilio

Don'L accept anything al face value.” be said. and when AMP siaff is asked a question. “don’l ake their

first answer.”

Sanatlio is senior associate for TR Rose Associates in New Yark Cily. He was New York stale’s acling
complroller in lale 2006 and early 2007 and served two slints as lhe staie’s first depuly comptrofler.

He and officials wilh the Rockefeller Family Fund. a philanthropy involved in environmental issues.
participated in @ conference call Friday morning wilh council members, cily eleclric deparimenl
Superiniendent Dennis Bowles and Sandy Buchanan. exaculive director of Ohia Cilzens Aclion, a
consumer advocacy organizalion that opposes coal-fired power plants

They discussed issues relaled 1o the projecis and suggesled questons for the council 1o ask AMP
execulives. Sanzillo and Lhe ather consullanis said they did not have he information needed to answer
he questions.

Councilman Danny Tumer amanged the call, which he said should cost lhe cily nolhing. Council
members called into the conlerencing system on [heir own phanes.

Martinsville, which operales an eleclric department thal provides power 10 cily homes and businesses.
buys 95 percenl of 1ts electricity lrom AMP. an Otuo-based organizalign owned by ils 128 member
localilies.

The council will hear a reperl on Aug. 3 Irom city siaff on Lhe slatus of the power plant projecis. Due lo
previous commilmenls, AMP officials cannal be at (hal meeling, so they will atiend the council's Aug.
24 session 1o answer council members’ queslions, city officials said.

Turner sad the cily staff had provided “bare bones information (o us” on the projects. He said he is
concerned Lhal rising project cosls will mean higher eleclricity cosls in the future for cily eleclsic
cusiomers.

Cauncil members must know whal questions lo ask so AMP “can't come in, give us as little wformation
as possible and then gel oul of lown,.” he said.

One projecl discussed was a coal-fired planl in Mesgs County. Otwo, hat AMP recenlly disconlinued
after contraclors’ cost eslimates increased 47 percent.

The plant became loo coslly for AMP to ask ils members (o confinue wnvesting in &, Sanzdlo said.

Martnsville's share of the development costs for Ihe plant has been estimated al $2.08 million. Officials
have said il could be months, however, before Lhe city finds out the exacl cosl.

The cidy now has two opuons. officials have said:

- Wathdraw from sts commitment o buy efectrcity that the project would have generated. (n thal case,
the $2.08 million — or whal is lefi o pay of the development cosls — wauld be pad 10 AMP over a 10-
to 15-year perod via Mariinsville's cosl for power boughl Ihrough lhe organizalon. or

« Parlicipate in power projects that AMP develops in the future

Tumer said he thinks AMP has pul Martinsville in @ lough posstion in that if the city does nol nvest n
another AMP project, i could lose money Lhat il invesled in the Meigs County project

“We ought {0 be able Io get out {of thal contracl) and get a refund” on any money lhe ciy has paid AMP

that has been used loward developing the planl. he said. He asked Sanzilfo 1f that 1$ possible.
~Thal | don't know,” Sanzillo responded.

Larry Shapwro, an associate direclor of the Rockeafeller fund. speculated that AMP probably drafls
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coniracts in ways that make /. hard for member localities 1o gel oul of them. Bul he said (he contracis
probably are “nol 100 percent iron clad.”

City Allorney Etsc Monday has said Marinsville legally could withdraw (rom its AMP conlracls bul would
be hable for Ils share of capilal expendilures so lar - develop he projecis

The main lopic of discusswon during the call was lhe Prairie Stale Energy Campus (PSEC) under
conslruction in Washington County. Ill. Iis cosl has more than doubled {0 $4.4 billion bul developers
recenlly agreed lo cap conslruclion costs at aboul 84 billion Bul thal does nol include project elements
such g3 coal reserves, mine developmenl and lransmission lines, according fo reports n 2 Chicago
newspaper.

“We {lhe consultants) don'l know if i's still a good deal or not,” Sanzillo said.

In lhe pasl sx or seven years, he said. aboul 150 coal-fired power planis were proposed o the Unied
Stales and all bul about 25 were shelved.

Coal-fired plants have come under scruliny i recenl years due lo concerns about pollution and new
enviranmenial regulations designed lo curb il. As a resull, many elecinc ulikhes have backed off such
projects and are planning Lo evenlually shul down exisling coal-fred plants, Sanzillo said.

Martinsville Mayor Kim Adkins asked whether caty officials can expecl PSEC lo be shelved
Sanzillo said he did nol know.

Amang questans he sard Lhe cily should ask AMP aboul that project are”

« How much localities participaling in PSEC wiil have lo pay for eleciricity produced at the plant and
how thal compares lo figures supphed when the cily agreed lo parlicipale;

» How lhe cosl compares lo the puice of eleclricily that Marinswille could buy on the wholesale markel:

- How it compares lo the cosl of power promised (0 other localives and electuc utilities parlicipating i
PSEC ihal are not AMP members;

- Are Ihere now any laxes, fees ¢ other costs, such as for conslruclion of coal mines and power
Iransmission gnd improvements, that were not par of the onginal conlracl?

- Are there expenses AMP now faces by going into bond markets 10 help fingnce construction?
« Wil Ine Tuture price of electricily generaled al the plant reflect any new expenses?
Lisa Hamulon, a regulalory consuliant for the Rockefeller fund, said {he cily should make sure

*pariicipanis have nol been manipulaied” by AMP. Bul she gave no indication thal she Lhinks (hal might |
be the case.
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M Martinsville

Office of the City Manager
Clarence C. Monday

September 2, 2010

Maria J K. Everett, Executive Director

Virginia Freedom of Information Advisory Council
e-mail: foiacouncil@dls.virginia.gov

General Assembly Building, 2nd Floor

910 Capitol Street

Richmond, VA 23219

Dear Ms. Everett:

Martinsville City Administration and City Council Members feel that “the City” violated the Virginia Freedom of
Information Act (FOIA) as a result of a conference call conducted on July 30, 2010 and wishes to direct this to the
attention of you and the public.

A member of the Martinsville City Council coordinated the conference call without going through the City’s
normal process of giving proper notice of a public meeting as required by the FOIA. The purpose of the conference
call was for a financial consultant employed by the Ohio Citizens Action Group to speak with council members
about electric projects that would be discussed at a future city council meeting.

Four members of the City Council participated in the call. A reporter from the Martinsville Bulletin and another
reporter with the Danville Register & Bee gathered for the call although there was no public meeting notice, and
there is no evidence of a notice distributed to other media outlets.

No action was taken by the city council during the call, and minutes of the conference call are attached to this letter
and will be included in the official minutes of the city council. You will also find attached a City news release and
a newspaper article regarding this matter.

The City Administration takes its responsibility seriously to ensure that the FOIA policies are uniformly followed,
and the members of City Council have been reminded of the requirements set forth specifically for public meetings.

Sincerely,

(oo

Clarence C. Monday
City Manager

Cc: Members of City Council
Eric Monday, City Attorney

55 West Church Street, P. O. Box 1112, Martinsville, VA 24114-1112 276-403-5180 Fax: 276-403-5280
www.cl.martinsville-va.gov



